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B 1aHHOHl cTaTbe paccMATPHMBAKTCH IMPO0eJbl  0TEYeCTBEHHOI0 3aKOHOAATE/IBCTBA € IMO3MLUM
He00XOAMMOCTH JIeTaJAbHOI0 3aKpelJieHUsl 3/10ynoTpedjeHuss npaBoM. B Hacrosiee Bpemsi mnpeaeJibl
OCyIIeCTBJICHHS TPAKJAHCKUX NpPaB SBJIAIOTCH AKTYaJIbHbIM HHCTPYMEHTOM IpaBONpPHMeHHUTeJIeid,
NMOCKOJIBKY OTCYTCTBHE YHHBEPCAJbHON TPAKTOBKH PAaCCMATPHUBAEMOro sIBJEHHUS MO3BOJIsIET, B YACTHOCTH,
HeI00POCOBECTHBIM YYACTHHKAM I'PAKIAHCKOIO NMpoluecca, aKTHBHO ero HCNoJib30BaTh KAK HHCTPYMEHT JJIst
JAOCTH:KeHHs ONpe/eJIeHHBIX HeJiell Kak B cy/le0HbIX 3acelaHUsIX, TaK U B Jocyae0HoM nopsiake. Ilockoabky
AJs cyleOHBIX HHCTAHIUI BceX YPOBHeil 3aKoHoAaTe/IbHAsA 0a3a M0 JaHHOMY BONPOCY BeCbMa OrpaHNYEHA,
ee pacllMpeHHe M AONOJTHeHHEe BMIUTCS B BbICIIEH CTeNeHH BaXKHBIM IIArOM Ha NYTH K YeTKOMY
YperyJHpOBaHMIO [AaHHOH KaTeropuM. YKa3aHHasA Bblille npodijemMa sBJseTcd HACYHIHOH Kak JJs
NPaBONPUMEHHUTENBHOI0 MOJSA, TAK M VIS NMPABOBOH HAYKH B LeJIOM BBHAY NOBBIIICHHOI0 HHTepeca K
HCccCleyeMOMY SIBJIEHHIO, KAK B YacTH HAYYHBIX CIIOPOB, TaK H €O CTOPOHBI NPAaBOOTHOLIEHWH,
BO3HMKAOIINX B pe3yJibTaTe OOpallleHUs CTOPOH 3a 3aIUMTOH CBOMX IPaB B CyAbl 00LIel IOPUCIMKLIMU.
Bbinesnensl  (opmynupoBKM TeX SIBJEHHH, KOTOPbIM He00X0AUMO TNOHATHIHOE PpacKpbITHE H
3aKOHO/IaTeJIbHOE 3aKpeIlsIeHHe, TOCTaBJeHbl BOINPOCHI, MO3BOJISIIOLIHE 0o0Jiee MOAPOOHO MNpopadoTaTh
HMeoIHecs YaCTH YKa3aHHOTO SIBJICHHS.
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This article examines the gaps in domestic legislation rom the point of view of the need to legally establish
abuse of law. At present, the limits of the exercise of civil rights are a relevant tool of law enforcement, since
the absence of a universal interpretation of the phenomenon under consideration allows, in particular,
unscrupulous participants in civil proceedings, to actively use it as a tool for achieving certain goals both in
court sessions and in pre-trial proceedings. ince the legislative framework on this issue is very limited for
courts at all levels, its expansion and addition is seen as a highly important step towards a clear settlement of
this category. The problem mentioned above is urgent both for the enforcement field and for the legal science
as a whole in view of the increased interest in the study phenomenon, both in terms of scientific disputes and
legal relations arising from the parties’ appeal for the protection of their rights to the courts of general
jurisdiction. The formulations of those phenomena that need conceptual disclosure and legislative
consolidation are highlighted, questions are posed that allow for a more detailed study of the existing parts of
this phenomenon.
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3noynoTpebieHrne MpaBoM — OJIHO M3 CaMbIX Pa3HOIIAHOBBIX SBJIEHUN OTEUECTBEHHOU
IpaBoBOM Hayku. Ero nmpaBoBas Mpupoaa siBiseTcs NPEAMETOM AUCKYCCHH KaK MTPaBOBEIOB, TaK
Y IIPABOIIPUMEHMTENIEH BO BCEX OTPACIISIX IpaXAaHCKOro npasa. CTOMT OTMETUTh, YTO UMEHHO B
IUBUJIMCTUKE TaK Ha3blBaeMasl «IIMKaHa», OEpeT CBOE HAyalo B YacTH 3aKperuieHus cels Kak
HOPMBI TIpaBa.

B.Il. T'pubanoB, ycraHaBiIMBaj 3JI0YNOTpeOJEHHWE MPaBOM B CIEAYIOIIEM KadecTBE:

«OCOOBI THIT TPAXKIAHCKOTO MpaBoHapymenus» [1, c. 62].
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B cootBerctBuM ¢ n.3 ct.17 Koncturyuun Poccuiickoit ®enepannu «OcylecTBieHNE
paB U CBOOOJI YelIOBEKa U rpakJaHNHA HE JOJHKHO HApyIIaTh MpaBa M CBOOOIBI IPYTUX JIHID.
3]

B coorBerctBuu ¢ mn.l cr.10 I'paxxmanckoro Komekca Poccuiickoit ®denepannu «He
JIOTIYCKAIOTCS OCYIIECTBICHUE TPa)TaHCKUX MPaB HCKIIOYUTEIHLHO C HAMEPEHUEM NMPUYHMHHUTH
Bpea JpyromMy JUIy, ACUCTBHS B 0OXOJ 3aKOHA C MPOTHBOIPABHOW IENBIO, a TAKXKE HHOE
3aBEIOMO HEJIOOPOCOBECTHOE OCYIIECTBICHUE TPAKIAHCKUX MPaB (37I0yNOTPEOICHUE TIPABOM)».
[4]

Onpenenenuem BepxoBHoro Cyaa Poccuiickoit ®@enepanun ot 14.06.2016r. No 52-KT°
16-4 ykazano, uto «Ilox 31moymoTpebiaeHreM MpaBoM MTOHUMAETCS MTOBEICHHUE YIIPABOMOUYEHHOTO
JUIa 0 peanu3alyd  MPUHAMISKANET0 €My IIpaBa, CONPSHKCHHOE ¢  HapyIICHUEM
ycTaHoBIeHHBIX B cT. 10 I'paxkmanckoro koaekca Poccuiickoit ®enepanuu mpenenos
OCYIIECTBIIEHUS TpakaaHCKuX mpas. [Ipu 3TOM 11110 coBepIiaeT AeiHCTBUS C HE3aKOHHOW LETbI0
WJIH He3aKOHHBIMH CPEJCTBAMH, HapyIas MpaBa U 3aKOHHBIC HHTEPECHI IPYTUX JIUI] U TIPUIHHSISA
UM BpEJI WK CO3/1aBasi COOTBETCTBYIOIIUE YCIOBHs». [5]

Harnsonas nemoHcTpanus camMod HOPMBI M €€ MPUMEHEHHs MO3BOJISET MaKCHMalbHO
YEeTKO OTCIEAUTH 3aKOHO/aTeNbHbIe Mpobensl. Heo0XoaumMocTh ux onpeaeneHuss U yCTpaHeHus
0o0yCIIOBJICHA B TICPBYIO OYepeqb KaK BAXHOCTHIO YCTAHOBJICHUS (YHJIAMEHTAIBHOTO
OTIpE/ICNICHUs] W BCEX COCTABISIONIUX 3JIOYMOTPEOJICHUsT TIPaBOM, TaK W BAXKHOCTH IS
HEMOCPEJCTBEHHOTO  MPABOMPUMEHEHUS, HampsMyl0  BIHUSIOINIEr0 Ha  (QopMHUpOBaHUE
eAnHoo0Opa3us CcyneOHOW NpPaKTHKU MO TEeM JielaM, TJie «IIUKaHa» HMEET MECTO OBITh.
OcTanoBuMcs 110ipoOHEE HEMOCPEICTBEHHO HAa 3aKOHE.

B Ha3BaHHOW cTaThe 3aKOHOMATETh MPSIMO YKA3bIBACTCS HaM Ha TPU OMPEICIISTIONINX
MpHU3HaKa pPacCMATPUBAEMOTO SBIICHUS, a MMEHHO: NMPUYMHEHHE Bpena, JACHCTBHS B 00XOJ
3aKOHA C TMPOTHUBOIMPABHOW I1€bI0, HHOE 3aBEIOMO HETO0OPOCOBECTHOE OCYIIECTBICHUE
rpaxaaHckux mpas. OcTaHOBUMCS MOJAPOOHEE Ha IBYX M3 TPEX Ha3BAaHHBIX MPU3HAKOB.

B wacTHOCTH «JIelicTBUS B 00XOJa 3aKOHa», caMH MO ceOe, He HaxOJAT JICTaTbHOTO
ornpeneneHuss U TpedyroT Oosnee moapoOHoro msydeHus. Ocraercs HepaspelIeHHBIM BOIPOC:
BO3MOJXKHBI JIN «JICHCTBUSI B 00XO07 3aK0Ha» 0e3 mpoTuBonpaBHOU enu? B gaHHO# ciiydae cam
1o cebe «00X0J1 3aKOHA» BUIUTCS SBICHHEM, KOTOPOMY HEOOXOIUMO OTpeelieHUue B TIPABOBOM
HayKe.

Bo — BTOpBIX, 3aKOHOJATENh MOMYEPKHBACT 3HAYUMOCTH BPEMEHHOTO MPOMEXKYTKa B
OTpe/IeIeHUH TOTO WM HMHOTO JCWUCTBUSA WM O€3leWCTBUA KaK BBIXOSIIETO 3a TMpPeelibl
OCYIICCTBIICHUSI TPAKIAHCKUX TIpaB. 3aKOH TMPSAMO YyKa3bIBaeTCs Ha TO, YTO CYOBEKT

TpaXXIaHCKHUX HpaBOOTHOIHeHPIfI, BOCITIOJI30BABIIHICS ((IHHK&HOfI)), 3apaHeC OCBCAOMJICH O



HEZ0OPOCOBECTHOCTH CBOEro mMoBeneHus. Takum o00pa3oM, JIOTUYHBIM BUIUTCS BBIBOA O
HEBO3MOXKHOCTH 3JI0yMOTPEOICHHsI TpaBoM 0e3 BeAoMa OCYIIECTBIISIFOIIECTO NAaHHBIA MPOIIECC
JUIa, OJTHAKO, IO MHEHHMIO aBTOpPA CTaThbU, BBIXOJ 3a MPEIEbl OCYIIECTBICHUS TPaKIaHCKUX
IIpaB BO3MOKEH CYObEKTOM MPABOOTHOILIEHUH O€cCcO3HATENBHO, B YACTHOCTH, B BUJIy OTCYCTBHS
IOPUAMYECKUX TTO3HAHUN U OCYIIECTBICHUS WM HEOCYIIECTBICHUS IEHCTBUI anpuopu 6e3 1enu
MOJIy4EHUsI TOTO WM HWHOTO NPEUMYIIECTBA MJisi JOCTHXKEHHS KOTOPOTO HCIOJIb3YyeTCs
«IIAKAHAY.

W3yyenue sBieHus 310ynoTpeOiIeHHs] MpPaBOM HE TepsieT CBOEW aKTyalbHOCTH B
IIPABOBOM IOJIE IOPUAMYECKON HAYKH MOCKOJIBKY MMEET B ceOsl psAl mpoOesioB U HETOUHOCTEH,
OCBSIIIEHNE KOTOPBIX HEOOXOIUMO AJIs TadbHEHIIEro UCCIe0BaHUS U 3aKPEIUICHUS] B KAUECTBE

3aKOHOJATEIHON HOPMBI.
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